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INTRODUCTORY STATEMENT 
 

Under the Florida Constitution and binding precedent from the Florida 

Supreme Court, a circuit judge’s resignation that is accepted by the Governor 

before the beginning of the candidate qualifying period creates a vacancy in office 

to be filled by gubernatorial appointment—not by election. Those principles were 

affirmed less than four years ago by this Court in Trotti v. Detzner, 147 So. 3d 641 

(Fla. 1st DCA 2014) (Trotti I).  

In the proceeding below, Appellee David P. Trotti—the same Plaintiff 

whose claims this Court rejected in 2014—has filed a Complaint raising the same 

legal arguments this court found unavailing in Trotti I. This time, however, the 

circuit judge below has issued an Order granting the Plaintiff’s motion for 

preliminary injunctive relief. The effect of the trial court’s Preliminary Injunction 

Order is to award Appellee the office of a circuit judge in the Fourth Judicial 

Circuit through an uncontested—and unadvertised—election. Appellants 

respectfully request that this Court reverse and vacate that injunction and reaffirm 

the Governor’s judicial appointment authority. 

This is an appeal, under Florida Rule of Appellate Procedure 9.130, of the 

circuit court’s non-final order granting preliminary injunctive relief. References to 

the Appendix filed in support of Appellants’ Motion for Review of Order Vacating 

Automatic Stay are denoted [App. 00]. 
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STATEMENT OF THE CASE AND FACTS 

On April 2, 2018, Fourth Circuit Judge Robert M. Foster tendered a letter of 

resignation to Governor Scott in which he wrote that his last day in office would be 

Monday, December 31, 2018. App. 57. On April 23, 2018, Governor Scott sent 

Judge Foster a letter accepting his resignation. App. 58. The same day, the Fourth 

Circuit Judicial Nominating Commission was requested to convene and to submit 

the names of highly qualified nominees for appointment to the Fourth Judicial 

Circuit no later than June 22, 2018. App. 14. The Executive Office of the Governor 

provided notice of Judge Foster’s resignation to Kristi Reid Willis, Bureau Chief 

for the Florida Division of Elections, noting that Judge Foster’s judicial seat would 

be filled by appointment. App. 60. The Bureau Chief was further notified that the 

Fourth Circuit Judicial Nominating Commission had been activated to begin the 

appointment process. App. 60. 

 The statutory qualifying period for the election of circuit court judges began 

at noon on April 30, 2018 (one week after Judge Foster’s resignation was accepted 

by the Governor), and concluded at noon on May 4, 2018. On May 3, 2018, at 1:44 

PM, qualifying paperwork for David P. Trotti for the office of Circuit Judge, 

Fourth Judicial Circuit, Group 6, was hand-delivered to the front desk of the 

Florida Division of Elections. App. 60. That same day, Appellee’s qualifying 

paperwork was preliminarily reviewed by the Division’s staff for completeness. 



  3  

App. 60. Based on the preliminary review’s determination that the qualifying 

paperwork was complete on its face, Appellee was erroneously listed on the 

Division’s website as “qualified” at 3:29 PM, May 3, 2018. App 60-61. 

Less than 45 minutes later, the Division realized that its preliminary 

determination was in error—that the office for which Appellee sought to qualify 

(Fourth Judicial Circuit, Group 6) was to be filled by judicial appointment, not 

election. App 60-61. The erroneous website posting was corrected at 4:08 PM. 

App. 61. Appellee was promptly notified that the judicial seat for which he had 

filed qualifying papers was not a seat that would be filled by election. App. 61, 73. 

The affidavit of Bureau Chief Willis filed by Appellants below states that Appellee 

was further informed that he could “re-designate” to run for a different judicial seat 

in the Fourth Judicial Circuit, although Appellee disputes that assertion. App. 61, 

74. At that time, there were fifteen open judicial seats within the Fourth Judicial 

Circuit for which Appellee could have qualified. App. 61; 94. On May 10, 2018, 

the Division certified to the Supervisors of Elections of the counties comprising the 

Fourth Judicial Circuit the names of all “duly qualified” candidates who qualified 

with the Department of State during the candidate qualifying period. App. 61. 

Because Appellee was not a duly qualified candidate for an office that would be 

elected in 2018, his name was not certified and his qualifying check was returned. 

App. 61. 
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Rather than qualifying as a candidate for a different judicial seat, Appellee 

chose to file a lawsuit. App. 4. The purported legal basis for this action is nearly 

identical to a case the same Plaintiff filed in 2014. See Trotti v. Detzner, 147 So. 3d 

641 (Fla. 1st DCA 2014) (“Trotti I”).1 Appellee also filed a Verified Motion for Ex 

Parte Injunctive Relief requesting that the circuit court “enjoin [the Governor] from 

appointing a lawyer to fill the Judicial Seat, Group 6 in the Fourth Judicial Circuit 

Court” and enjoin “[the Secretary] from removing Trotti from the August 28, 2018 

election ballot.” App. 28.  

A hearing on the Motion for Injunctive Relief was held May 16, 2018. App. 

65. At the hearing, Appellee alleged he would suffer harm absent injunctive relief 

due to his desire to start winding down his law and mediation practice. App. 84. 

Appellee also testified that he was aware, prior to submitting his qualifying papers, 

that the Governor was planning to fill the vacancy created by Judge Foster’s 

resignation by appointment. App. 95. Yet Appellee also explained why, due to the 

strength of the candidates for judicial office he would have faced in the other races 

                                                 
1 In Trotti I, Plaintiff sought a writ of mandamus to compel the Secretary of State 

to accept qualifying papers for a judicial vacancy that arose under similar 

circumstances. 147 So. 3d at 641. Second Circuit Judge George Reynolds denied 

the writ after concluding that the vacancy was to be filled by gubernatorial 

appointment rather than by election. Id. Plaintiff appealed to this Court, which 

issued a decision affirming the circuit court. Id. The Florida Supreme Court denied 

review. Trotti v. Detzner, 157 So. 3d 1051 (Fla. 2014) 
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within the Fourth Judicial Circuit, he sought to qualify only for the Group 6 seat 

currently held by Judge Foster. App. 96. 

During the pendency of the action below, Appellee also filed a separate 

Verified Petition for Ex Parte Injunctive Relief in the Fourth Judicial Circuit 

against the Judicial Nominating Commission for the Fourth Judicial Circuit and 

Patrick J. Kilbane, Jr., the JNC’s Chair. App. 142. That Petition sought an 

injunction to preclude the Judicial Nominating Commission from accepting 

applications, interviewing candidates, and selecting or submitting to the Governor 

the names of lawyers for appointment to the judicial vacancy created by the 

resignation of Judge Foster. App. 142-143. On May 17, 2018, Fourth Circuit Judge 

Waddell Wallace, III, entered an “Order Denying Petition for Injunctive Relief.” 

App. 145. Presented with the same issue of law raised in this case, Judge Wallace’s 

Order concluded that he could not ignore the binding precedent of this Court’s 

decision in Trotti I. App. 144-145. As a result, Judge Wallace denied the relief 

requested by Plaintiff. App. 145. 

On June 6, 2018, almost three weeks after the hearing on Appellee’s Motion 

for Injunctive Relief, and weeks after the Fourth Circuit entered its order in the 

separate case filed against the Judicial Nominating Commission, the trial court in 

the action below entered an Order granting Plaintiff’s Motion for Injunctive Relief. 

App 147. The Preliminary Injunction Order required the Governor to “suspend all 
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of the Fourth Judicial Circuit’s Judicial Nominating Commission’s activities”; 

enjoined the Governor from “accepting any nominees” from the Fourth Judicial 

Circuit JNC or “making any appointments” to fill the seat currently occupied by 

Judge Foster; and ordered the Secretary of State to “not remove” Plaintiff from the 

ballot and as a qualified candidate “to include [the Secretary’s] public webpage 

announcing that the Plaintiff has qualified as a candidate for Group 6, of the Fourth 

Judicial Circuit.” App. 155. In so ordering, the trial court found that Appellee is 

likely to succeed on the merits of his case based on Spector v. Glisson, 305 So. 2d 

777 (Fla. 1974)—a case explicitly distinguished by this Court in Trotti I—and on 

dicta contained in concurring opinions to the Supreme Court’s unpublished order 

in Pincket v. Detzner, 2016 WL 3127704 (June 3, 2016) (“Pincket II”). App. 151. 

Specifically, Judge Dodson stated during the oral pronouncement of his ruling: 

I do think I’m controlled by the Supreme Court’s June 2016 opinion in 

the Pincket case….the language of four of the justices made it clear that 

they believe Trotti, as I interpret it, was wrongly decided, and they 

believe Spector should control in a case like this. App. 135. 

 

********** 

 

I just want to make it real clear to everybody that, in granting this 

injunction, I’m doing it because of the way I read Pincket. App. 136. 

 

The circuit court also found that the purpose of Judge Foster’s resignation was to 

“create an artificial appointment which is in violation of the Constitutionally 

required elective process set forth in Spector.” App. 150. The circuit court further 
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stated it could not “accept that as the law of our State.” App. 154. The judge 

therefore held under “the spirit of the Constitution” and the facts of the case that 

the vacancy should be filled by election rather than by gubernatorial appointment. 

App. 154.  

Within hours after entry of the Preliminary Injunction Order, Appellants 

timely filed their Notice of Appeal to this Court. Under Florida Rule of Appellate 

Procedure 9.310(b)(2), Appellants’ timely appeal served to automatically stay the 

Preliminary Injunction Order. And because this Court quashed a subsequent Order 

by the trial court vacating the stay (App. 178), the automatic stay is currently in 

effect. 

SUMMARY OF ARGUMENT 

 

 The underlying action involves Appellee’s claim that a vacancy caused by 

the resignation of a circuit judge in the Fourth Judicial Circuit should be filled by 

election rather than gubernatorial appointment. That precise claim was presented to 

this Court—by the same plaintiff, David Trotti—less than four years ago in Trotti 

v. Detzner, 147 So. 3d 641 (Fla. 1st DCA 2014) (“Trotti I”). In a thorough and 

well-reasoned opinion, this Court rejected Mr. Trotti’s arguments by applying the 

plain language of the Florida Constitution and applicable precedents. Following 

this Court’s decision in Trotti I, discretionary review was sought in the Florida 
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Supreme Court—which declined to accept jurisdiction. Trotti v. Detzner, 157 So. 

3d 1051 (Fla. 2014). 

The facts presented by Appellee’s current challenge do not differ materially 

from his 2014 case. But rather than applying this Court’s binding precedent in 

Trotti I and denying Appellee’s motion for preliminary injunctive relief, the circuit 

court below granted the motion, ostensibly relying on dicta from two separate 

concurring opinions to the Florida Supreme Court’s unpublished order in Pincket 

v. Detzner, 2016 WL 3127704 (June 3, 2016). For this reason alone – the trial 

court’s failure to follow binding precedent – this Court should reverse the 

Preliminary Injunction Order.   

But even if Appellee’s present challenge were distinguishable from his prior 

case, the circuit court still erred in granting preliminary injunctive relief. That is 

because the plain language of the Florida Constitution and the decades of Florida’s 

jurisprudence following the Supreme Court’s opinion in Spector have established a 

bright-line rule: a circuit judge’s resignation that is accepted by the Governor prior 

to the candidate qualifying period creates a vacancy in office to be filled by 

gubernatorial appointment—not by election. For good and salutary reasons, 

various case-specific factors such as the length of the vacancy created by the 

resignation or the judicial officer’s subjective motivations in submitting a 

resignation are immaterial to the application of the bright-line rule. The circuit 
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court stated it could not “accept” that as the state of the law in Florida, but it is the 

state of the law. As such, there is no reason to depart from Trotti I and this Court 

should reverse the circuit court’s order. 

The Preliminary Injunction Order should also be reversed on the 

independent ground that it improperly granted relief implicating the constitutional 

obligations of a non-party—the Fourth Judicial Circuit Judicial Nominating 

Commission—by requiring the Governor to suspend the activities of the JNC. This 

Court should reverse and vacate the Preliminary Injunction Order. 

ARGUMENT 

 

Standard of Review 

An appellate court’s review of a ruling on a temporary injunction is hybrid 

in nature in that legal conclusions are reviewed de novo while factual findings are 

reviewed for an abuse of discretion by the trial court. Sch. Bd. of Hernando County 

v. Rhea, 213 So. 3d 1032, 1037 (Fla. 1st DCA 2017). Because the trial court’s 

incorrect legal conclusions are dispositive here, this Court’s review of those 

conclusions is de novo. 
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I. THE CIRCUIT COURT ERRED IN FINDING APPELLEE HAD 

DEMONSTRATED AN ENTITLEMENT TO INJUNCTIVE RELIEF. 

 

A. The circuit court erred in concluding that Appellee had established a 

substantial likelihood of success on the merits because Appellee’s 

claims are foreclosed by this Court’s opinion in Trotti I. 

 

1. The circuit court’s failure to follow binding precedent constitutes 

sufficient grounds for reversal. 

 

This appeal may be decided on a single narrow but dispositive issue: 

whether the circuit court erred as a matter of law in failing to follow this Court’s 

opinion in Trotti I. Because the decisions of Florida’s district courts of appeal 

represent the law of Florida unless and until they are overturned, trial courts are 

“free to express [their] disagreement with decisions of higher courts, [but] are not 

free to disregard them in the adjudicatory process.” Wood v. Fraser, 677 So. 2d 15, 

19 (Fla. 2d DCA 1996) (citing Hernandez v. Garwood, 390 So. 2d 357, 359 (Fla. 

1980)). Thus, once a point of law has been decided by an appellate court, courts of 

lesser jurisdiction must adhere to that decision until overruled by another case. Id. 

As stated by the Second District in Wood, “[a]ny deviation from this fundamental 

tenet of jurisprudence can only result in an erosion of the rule of law, thereby 

causing uncertainty and unpredictability in the resolution of judicial disputes, as 

well as a needless expenditure of litigant and judicial resources.” Id. 

The circuit court’s failure to adhere to this Court’s binding precedent in 

Trotti I—without more—would be a sufficient basis to justify reversal of the 
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Preliminary Injunction Order. Putnam County Sch. Bd. v. Debose, 667 So. 2d 447, 

449 (Fla. 1st DCA 1996) (reversing JCC Order that failed to follow this Court’s 

binding precedent); State v. Washington, 114 So. 3d 182, 185 (Fla. 3d DCA 2012) 

(reversing trial court that failed to follow binding precedent because the trial court 

was “duty-bound to follow” precedent—not disregard it); Wood, 677 So. 2d at 19 

(reversing the trial court for failing to adhere to the appellate court’s unequivocal 

holding governing the point of law implicated). 

The circuit court below did not find that Appellee’s challenge in the 

underlying action is distinguishable from Trotti I. Instead, the Circuit Court 

determined it was bound by the analysis contained in two separate concurring 

opinions to the Supreme Court’s unpublished opinion in Pincket II. App. 136, 151-

154. During the oral pronouncement of his ruling, Judge Dodson was explicit: 

I do think I’m controlled by the Supreme Court’s June 2016 opinion in 

the Pincket case….the language of four of the justices made it clear that 

they believe Trotti, as I interpret it, was wrongly decided, and they 

believe Spector should control in a case like this. App. 135. 

 

********** 

 

I just want to make it real clear to everybody that, in granting this 

injunction, I’m doing it because of the way I read Pincket. App. 136. 

 

But those unpublished concurring opinions have no precedential value. See Miller 

v. State, 980 So. 2d 1092, 1094 (Fla. 2d DCA 2008) (“instruct[ing] the trial court 

that concurring opinions are not considered precedent” and that “[o]nly the written, 
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majority opinion of an appellate court has precedential value”); Gawker Media, 

LLC v. Bollea, 170 So. 3d 125, 133 (Fla. 2d DCA 2015) (noting unpublished 

opinion has no precedential value) (citing Citizens Prop. Ins. Corp. v. Ashe, 50 So. 

3d 645, 651 n.3 (Fla. 1st DCA 2010)).  

The unpublished concurring opinions in Pincket II cannot be read to have 

overruled Trotti I, nor could the circuit court have properly relied upon dicta 

contained in separate unpublished concurring opinions to justify disregard of this 

Court’s binding precedent. A trial judge may disagree with this Court’s opinions, 

but he or she is not at liberty to disregard them. The circuit court’s Preliminary 

Injunction Order should be reversed. 

2. Trotti I squarely controls the result of the underlying action. 

In addition to the trial court’s improper reliance on unpublished concurring 

opinions rather than this Court’s binding precedent, the Preliminary Injunction 

Order should also be reversed because Trotti I squarely controls the result of the 

underlying action and the Appellee is therefore unlikely to succeed on the merits of 

his claim. In Trotti I, Fourth Circuit Judge Donald Moran tendered a letter of 

resignation to the Governor on March 26, 2014, stating the resignation was 

effective the last day of his term in January 2015. Id. at 642. Judge Moran then sent 

a second letter to the Governor clarifying that his specific date of resignation was 

to be Friday, January 2, 2015. Id. The Governor accepted Judge Moran’s letter of 
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resignation on April 10, 2014. Id. The statutory qualifying period for the seat was 

set to begin at noon on April 28, 2014, and end at noon on May 2, 2014. Id. 

Meanwhile, on April 2, 2014, before the Governor accepted Judge Moran’s 

resignation and before the statutory qualifying period began, Trotti filed a Form 

DS–DE 9 with the Division of Elections indicating his intention to run for election 

for Group 12 (Judge Moran’s seat). Id. The next day, the Division acknowledged 

receipt of Trotti’s paperwork and listed him as an active candidate. Id. However, 

on April 25, 2014, the Division informed Trotti that Group 12 would be filled by 

appointment and he should withdraw his candidacy or apply for candidacy in a 

different group. Id. 

 Trotti petitioned for a writ of mandamus against the Secretary of State. In 

evaluating the petition, Judge Reynolds found that the law required the vacancy 

created by Judge Moran’s resignation to be filled by gubernatorial appointment. Id. 

This Court affirmed. Id. In doing so, this Court noted that the Florida Supreme 

Court has provided that “when a vacancy is created prior to the commencement of 

the qualifying period, the vacancy is required to be filled by gubernatorial 

appointment.” Id. at 644 (emphasis added ) (citing Advisory Op. to the Gov. re 

Sheriff & Judicial Vacancies Due to Resignations, 928 So. 2d 1218, 1220–21 (Fla. 

2006)); Advisory Op. to the Gov. re Judicial Vacancy Due to Resignation, 42 So. 

3d 795, 797 (Fla. 2010) (“[W]hen a vacancy occurs in the county or circuit courts 
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before the qualifying period for the seat commences, the vacancy should be filled 

by appointment, but once the election process begins, such vacancy should be 

filled by election”). After rejecting Trotti’s argument that Spector v. Glisson 

mandated the seat by filled by election, this Court held that the vacancy2 created by 

Judge Moran’s resignation occurred before the candidate qualifying period, and 

therefore must be filled by gubernatorial appointment. Id. 

 Appellee’s current challenge to the constitutional framework governing 

judicial selection is virtually indistinguishable from his 2014 challenge. Thus, as in 

Trotti I, a vacancy in judicial office was created when the Governor accepted 

Judge Foster’s resignation before the commencement of the qualifying period. The 

Florida Constitution requires that vacancy to be filled by gubernatorial 

appointment. 

In challenging the Governor’s authority to make a judicial appointment 

under these circumstances, Appellee asks this Court to ignore the Florida 

Constitution, this Court’s binding decision in Trotti I, and the decades of 

jurisprudence relied upon by the this Court in rendering its decision in Trotti I. 

Instead, Appellee rests his current challenge on Spector v. Glisson—a case 

                                                 
2 A judicial vacancy occurs when a letter of resignation is received and accepted by 

the Governor, even if the resignation, as here, has a future effective date. Trotti, 

147 So. 3d at 644. 
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explicitly distinguished by this Court in Trotti I—and on dicta contained in 

concurring opinions to the Supreme Court’s unpublished order in Pincket v. 

Detzner, 2016 WL 3127704 (June 3, 2016). No legal grounds exist to support this 

request. 

As noted above, the unpublished concurring opinions in Pincket II have no 

precedental value. And as to Spector, this Court concluded almost two decades ago 

that “the [Supreme] court in In re Advisory Opinion to the Governor, 600 So. 2d 

460 (Fla. 1992), and the 1996 amendment to article V, section 11(b), has limited 

Spector to its facts.” Pincket v. Harris, 765 So. 2d 284, 286 (Fla. 1st DCA 2000) 

(“Pincket I”). Moreover, Plaintiff previously submitted his argument that Trotti I 

conflicts with Spector to the Supreme Court. Trotti I Petition on Jurisdiction at p. 5 

(“This ruling is in direct conflict with Spector v. Glisson, 305 So. 2d 780 (Fla. 

1974)”) and Pet. at 4 (“The [Supreme Court] should exercise its discretionary 

jurisdiction because the opinion rendered by the First DCA on September 17, 2014 

expressly and directly conflicts with…Spector v. Glisson, 305 So. 2d 777 (1974)”). 

Despite being presented with the opportunity to overrule Trotti I, the Supreme 

Court declined to accept jurisdiction. Trotti v. Detzner, 157 So. 3d 1051 (Fla. 

2014). 

 Because Trotti I is controlling and directly forecloses Appellee’s legal 

arguments, the Circuit Court erred in finding Appellee is likely to succeed on the 
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merits of this case. The circuit court’s order granting preliminary injunctive relief 

should therefore be reversed and vacated. 

3. The Florida Constitution requires the vacancy created by Judge Foster’s 

resignation to be filled by gubernatorial appointment. 

 

Even if Trotti I had not squarely addressed the issues raised by Appellee in 

this case, the plain language of the Florida Constitution, and the binding precedent 

interpreting it, requires the Governor to fill the vacancy created by Judge Foster’s 

resignation. 

The Florida Constitution provides that a vacancy in office shall occur upon, 

among other circumstances, the “resignation of the incumbent.” Art. X, § 3, Fla. 

Const. When a letter of resignation is tendered with a future effective date, the 

vacancy in judicial office occurs on the date the resignation is accepted by the 

governor. See In re Advisory Opinion to the Governor, 600 So. 2d 460 (Fla. 1992) 

(concluding that when a letter of resignation to be effective at later date is received 

from a judge and accepted by the governor, a vacancy in that office occurs and 

actuates the process to fill it by appointment); Advisory Opinion to Governor re 

Sheriff And Judicial Vacancies Due To Resignations, 928 So. 2d 1218 (Fla. 2006) 

(holding that a judge’s resignation accepted by the governor before the start of the 

candidate qualifying period and effective at a future date after the qualifying period 

created a vacancy to be filled by appointment rather than election); accord Trotti, 

147 So. 3d 641 at 644 (“A judicial vacancy occurs when a letter of resignation is 
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received and accepted by the Governor, even if the resignation has a future 

effective date”). 

Upon the occurrence of a vacancy in judicial office, the Florida Constitution 

unambiguously mandates: 

The governor shall fill each vacancy on a circuit court ... by appointing 

for a term ending on the first Tuesday after the first Monday in January 

of the year following the next primary and general election occurring 

at least one year after the date of appointment.... An election shall be 

held to fill that judicial office for the term of the office beginning at 

the end of the appointed term. 

  

Art. V, § 11(b), Fla. Const. (emphasis supplied). The Governor’s authority and 

obligation to appoint under Article V, section 11(b) is nondiscretionary. The 

Constitution does not state, as Appellee suggests, that the Governor shall fill each 

vacancy “when an unreasonable vacancy is scheduled to occur for such a length 

that the business of the state necessitates the appointment.” App. 24. Nor does the 

Constitution contain the standard provided by the Preliminary Injunction Order: 

that an office should be filled by gubernatorial appointment only when there is 

“emergency or public business requiring an appointment.” App. 151.  Instead, the 

Governor’s duty to appoint yields to only one exception: when the election process 

has commenced prior to the vacancy occurring. See, e.g., Judicial Vacancy Due to 

Resignation, 42 So. 3d 795, 797 (Fla. 2010). And the “election process” is deemed 

to commence at the start of the candidate qualifying period for judicial office. 

Appointment or Election of Judges (2008), 983 So. 2d 526, 528-30 (Fla. 2008) 
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(establishing bright-line rule); Appointment or Election of Judges (2002), 824 So. 

2d 132, 135 (Fla. 2002).  

The Florida Constitution also requires each judicial nominating commission 

to certify its nominations to the Governor within thirty days from the occurrence of 

the vacancy. Art. V, § 11(c), Fla. Const. (“The nominations shall be made within 

thirty days from the occurrence of a vacancy unless the period is extended by the 

governor for a time not to exceed thirty days. The governor shall make the 

appointment within sixty days after the nominations have been certified to the 

governor”). The constitutional provisions applicable to the judicial nominating 

commission are similarly nondiscretionary. 

Although the constitutional language is clear, and this Court need not go any 

further, the history of relevant amendments to Article V is also instructive. In 

1996, the electorate voted to amend Article V, section 11(b), to provide that 

appointed judges serve a term “ending on the first Tuesday after the first Monday 

in January of the year following the general election occurring at least one year 

after the date of the appointment.” (emphasis added). This amendment extended 

the length of gubernatorial appointments from the end of the term of a vacating 

judge. The amendment, enacted to address the “difficulties with appointing 

qualified individuals to serve relatively briefly on the circuit bench,” was “intended 

to provide the governor with the authority to appoint” even “when an election is 
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scheduled within the foreseeable future.” Pincket, 765 So. 2d at 288. Thus, filling a 

vacancy by appointment, even when an election is imminent, was not only 

specifically contemplated and approved by the voters, it is mandated by Article V 

of the Florida Constitution. 

Here, the undisputed facts establish that Judge Foster’s resignation was 

tendered and accepted by the Governor before the election process commenced at 

the beginning of the candidate qualifying period. App. 57-58. The Governor is 

therefore constitutionally authorized and obligated to fill the vacancy by 

appointment, and the Secretary of State is prohibited from qualifying candidates 

for a judicial seat that will not be filled by election. Because Appellee’s arguments 

are contrary to the language of the Florida Constitution and well-established 

precedent, he cannot demonstrate a likelihood of success on the merits. The circuit 

court erred in granting his motion for injunctive relief. 

B. The Circuit Court erred in finding that injunctive relief would serve 

the public interest. 

 

The circuit court’s order should also be reversed because the injunctive relief 

obtained by Appellee disserves the public interest. See, e.g., Sch. Bd. of Hernando 

County, 213 So. 3d at 1040 (vacating temporary injunction where plaintiffs did not 

establish requisite elements for injunctive relief, including that the public interest 

would be served). 
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The Preliminary Injunction Order fails to serve the public interest because, 

in addition to being required by law, the actions taken by the Governor and 

Secretary of State that were enjoined by the trial court are consistent with the 

recognized public policy of avoiding vacancies in office whenever possible. See In 

re Advisory Opinion to the Governor, 600 So. 2d 460, 462 (Fla. 1992). In fact, as 

Judge Foster did here, “[j]udges are encouraged to and do submit their 

resignations, to be effective in the future, at a time that permits the process to 

proceed in an orderly manner and keep the position filled.” Id., see also Pleus v. 

Crist, 14 So. 3d 941, 946 (Fla. 2009) (“We are confident that the framers of article 

V intended that the nominating and appointment process would be conducted in 

such a way as to avoid or at least minimize the time that vacancies exist”) (quoting 

In re Advisory Opinion to the Governor (Judicial Vacancies), 600 So. 2d at 462). 

In contrast, the approach advocated by Appellee would disserve the public 

interest. Appellee urged the trial court to disregard the bright-line rules established 

by text and precedent in favor of a subjective analysis based on “constitutional 

balancing,” his perception of the “unreasonableness” of a vacancy, and whether the 

“business of the state” requires an appointment. App. 24. But the Florida Supreme 

Court has rejected the application of subjective, fact-dependent standards in this 

area of law. See Appointment or Election of Judges (2008), 983 So. 2d at 530 

(rejecting application of “variable factors” because “new facts could arise during 
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every election year); see also id. (“The determination of constitutional provisions 

should not vary based upon fluctuations of the individual ‘election process’ for a 

given year.”). The Preliminary Injunction Order fails to include any facts 

demonstrating that the injunction prohibiting a gubernatorial appointment would 

serve the public interest. App. 153. 

The trial court’s adoption of the subjective, standardless approach advocated 

by Appellee also creates confusion for judicial officers seeking to resign, 

candidates seeking to run for judicial office, governors tasked with appointing 

judicial candidates, judicial nominating commissions responsible for nominating 

candidates for appointment, elections officials responsible for overseeing candidate 

qualification, and judicial panels tasked with reviewing the actions of all the 

foregoing actors. For any or all of these reasons, public interest considerations do 

not favor injunctive relief. The circuit court’s order should be reversed and 

vacated. 

II. THE PRELIMINARY INJUNCTION ORDER CONTAINS 

REMEDIES WHICH EXCEED THE CIRCUIT COURT’S 

AUTHORITY.  

 

In addition to Appellee’s failure to demonstrate a substantial likelihood of 

success on the merits of the underlying action, the Preliminary Injunction Order 

should also be reversed on a separate ground: the remedies contained in the Order 

exceed the circuit court’s authority by interfering with the constitutional 
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obligations of a non-party and by mandating that the Secretary of State take actions 

to qualify Appellee that conflict with Florida’s election laws. Although this Court 

has reinstated the stay of this injunctive relief, the legal errors nonetheless provide 

an independent basis for reversal. 

First, the circuit court’s Preliminary Injunction Order improperly interfered 

with the constitutional obligations of a non-party: the Fourth Circuit Judicial 

Nominating Commission. Although the Fourth Circuit Judicial Nominating 

Commission was not a party to the action below, the Preliminary Injunction Order 

requires the Governor to “suspend all of the Fourth Judicial Nominating 

Commission’s activities Chaired by Patrick J. Kilbane, Jr. and duties as requested 

in his letter to the Commission on April 23, 2018” and enjoins the Governor from 

“accepting any nominees” submitted by the judicial nominating commission. App. 

155. However, “it is axiomatic that a trial court may not issue an injunction that 

interferes with the rights of those who are not parties to the action.” Trans Health 

Mgmt. Inc. v. Nunziata, 159 So. 3d 850, 857 (Fla. 2d DCA 2014); see also S. Dade 

Farms, Inc. v. Peters, 88 So. 2d 891 (Fla. 1956) (where six tenants were not parties 

to injunction proceeding by other tenant against landlord, court had no power to 

adjudicate validity of the leases to the six, nor the rights of the six tenants under 

them). This is true even when one of the parties to the action has partial “control” 

over the nonparties sought to be enjoined. Nunziata, 159 So. 2d at 858. Because 
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the Fourth Circuit Judicial Nominating Commission has a constitutional obligation 

to make nominations under Article V, section 11, of the Florida Constitution, the 

trial court’s Preliminary Injunction Order therefore interferes improperly with the 

legal obligations of a non-party to this proceeding. 

Moreover, although the Judicial Nominating Commission is a non-party to 

the underlying action, it was named by Appellee as a defendant in a separate case 

filed last month in the Fourth Judicial Circuit. App. 142. In that case, Fourth 

Circuit Judge Waddell Wallace rejected Appellee’s request to enjoin the Judicial 

Nominating Commission from proceeding with the nominating process. App. 145. 

The Second Circuit Court in this case was without jurisdiction to modify the 

Fourth Circuit’s order, and should not have ordered relief inconsistent with that 

ordered by a sister court. See Lazar v. Lindsey, 510 So. 2d 981, 982 (Fla. 4th DCA 

1987) (noting the circuit court of the Fifteenth Judicial Circuit should not have 

exercised jurisdiction and entered an order modifying an earlier order entered by 

the circuit court of the Eleventh Judicial Circuit).  

Second, the trial court’s Preliminary Injunction Order dictates that the 

Secretary of State “shall not remove Plaintiff David P. Trotti from the ballot” and 

also states the Secretary of State shall not remove Plaintiff from its public webpage 

announcing the Plaintiff has qualified as a candidate for Group 6.” App. 155. 

However, the trial court’s remedy also fails to contemplate the entirety of election 
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law requirements. For example, the Division was required to submit the names of 

all duly qualified judicial candidates to the Supervisor of Elections by May 11, 

2018. See § 99.061 Fla. Stat. Similarly, it is the local Supervisors of Elections that 

prepare ballots—not the Secretary of State—and the Supervisors of Elections for 

the counties comprising the Fourth Judicial Circuit are also not parties to this 

action. 

The effect of the Preliminary Injunction Order is to require the Department 

of State to declare that Appellee is an unopposed candidate for judicial office in the 

Fourth Judicial Circuit—effectively installing Appellee as a circuit judge by 

judicial fiat. There is no authority for a circuit court to waive Florida’s election 

laws on a plaintiff’s behalf, and therefore the Order cannot stand. And even if the 

Order is read to require the Department of State to take every action necessary to 

properly qualify Appellee as a candidate for judicial office, it is still legally 

insufficient. There is no precedent that would allow any court to grant Appellee a 

judicial position through his post-hoc orchestration of an unopposed election by 

litigation, even if Appellee were to prevail on the merits of his claim. To the 

contrary, when the Florida Supreme Court in 2016 determined that a vacancy 

created by the application of the resign-to-run law should be filled by election 

rather than appointment, the remedy ordered by the Court was to “reinstate the 

election” for the judicial office and to “accept candidates seeking to qualify for 



  25  

[the] judicial office” during a new and separate week-long qualifying period 

established by the Court. See Lerman v. Scott, SC16-783, 2016 WL 3127708, at *1 

(Fla. June 3, 2016). The remedy in Lerman was consistent with the Supreme 

Court’s prior precedent that, when a position is to be filled by election, “the people 

should have the available opportunity to select their public officer from a multiple 

choice of candidates.” Treiman v. Malmquist, 342 So. 2d 972, 975 (Fla. 1977). 

In light of the binding decision issued by this Court in Trotti I, it is no 

surprise that other potential candidates for the Fourth Judicial Circuit, Group 6, did 

not attempt to qualify for a judicial seat that the Division of Elections had 

acknowledged would be filled by appointment and that the Fourth Circuit Judicial 

Nominating Commission had already begun the process of filling by gubernatorial 

appointment. And those who may have otherwise attempted to qualify as 

candidates for this seat should not be prejudiced for their reliance upon the validity 

of this Court’s rulings. Artz ex rel. Artz v. City of Tampa, 102 So. 3d 747, 751 (Fla. 

2d DCA 2012) (the law does not require a party to take action that would be futile). 

 Because the Circuit Court exceeded its authority in granting the specific 

injunctive remedies it did, this Court should reverse. 

CONCLUSION 

 This Court should reverse and vacate the circuit court’s Order Granting 

Plaintiff’s Motion for Injunctive Relief. 
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